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Executive Summary
Already one in six U.S. women of childbearing age
has blood mercury levels that pose a risk to a
developing fetus. Yet despite repeated calls for a
“culture of life,” the Bush Administration has
proposed a weakened plan to control mercury, a
potent neurotoxin, from coal-fired utilities.1 An
empirical assessment reveals, however, that the
Administration’s plan will actually exacerbate
mercury levels for some areas of the country,
including the Great Lakes region. Notably, this
burden will be shouldered disproportionately by
Native Americans, Asian-Americans, other
communities of color and low-income communities
in this and other regions of the country who eat large
amounts of mercury-contaminated fish.2 Although
there are technologically proven and legally required
methods of reducing mercury emissions, the Bush
Administration would give power plants a reprieve
and allow them to trade pollution credits. As a
result, some plants’ emissions would spike while
others decrease. Those people who rely on fish as a
major part of their diet, especially subsistence fishers
and their families, would be warned to reduce their
fish intake or to stop eating fish altogether. This
approach effectively shifts the burden of addressing
mercury pollution from the polluting industries to the
people who depend on fish for food.
Background – Mercury in the Environment,
Health Effects and Exposure Levels
Mercury is highly toxic to humans, and exposure
to even small amounts of methylmercury can lead to
irreversible neurological damage.3 Children and the
developing fetus are particularly sensitive. Adverse
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effects range from cerebal palsy, blindness, and
deafness to more subtle but critical effects such as
poor attention span, fine motor function, language
and visual-spatial abilities.4 Thus it is alarming that
15.7 percent of childbearing women in the United States
have blood mercury levels that pose a risk to a developing
fetus.5 The Environmental Protection Agency (EPA)
estimates that there are 630,000 children born
annually with unsafe blood mercury levels based on
the reference dose set by the agency.6
Because humans are exposed to methylmercury
primarily through fish consumption, groups that eat
the most fish are disproportionately at risk. A typical
U.S. citizen consumes 17.5 g/day of fish.7 But in the
Great Lakes region, average consumers eat 42 g/day
of fish8 and consumers in the Great Lakes Indian Fish
and Wildlife Commission member tribes eat 189.6 g/
day9 (see Table 1). Given that many fish in the Great
Lakes region are highly contaminated with mercury,10
the resulting methylmercury exposure to an average
Native American woman is more than ten times the
EPA’s reference dose, the amount that can be ingested
over a lifetime without adverse health effects.11 It is
not surprising then that in a recent study, 31.5 percent
of women who identified themselves as “other,” including
Native Americans and those of Asian origin, had mercury
blood levels that pose a risk to a developing fetus.12 Other
groups are also at risk – the Centers for Disease
This white paper was adapted from a longer article
by the author, Mercury, Risk & Justice, to be published
in late 2004 in the Environmental Law Reporter.
That article is available at www.eli.org and
www.progressiveregulation.org. This white paper was
edited by Center for Progressive Regulation Policy
Analyst Katherine Baer.
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Table 1

METHYLMERCURY EXPOSURE VIA FISH CONSUMPTION
Fish
Consumption
Rate
(g/day)

Current
Methylmercury
Exposure:
Average Woman
(microgram/kg
bodyweight/day)

Methylmercury
Exposure if
Mercury
Deposition
Reduced 60%:
Average Woman
(microgram/kg
bodyweight/day)

17.5

0.1050

0.042

0.063

Great Lakes
Fish
Consumers

42

0.2520

0.1008

0.1512

GLIFWC
Tribal Fish
Consumers

189.6

1.1376

0.45504

0.68256

Population

United
States
General
Population

Difference
(microgram /kg
bodyweight/day)

Proposed Bush Plan for Mercury Control:
Delayed and Diminished Results

to as “maximum achievable control technology” or
MACT) at the pollutant source, the Bush
Administration has instead proposed a regulatory
scheme called “cap-and-trade.” Cap-and-trade is a
market-based tool that sets a limit on emissions and
then allows polluters to trade pollution allowances up
to the established cap. This tool is favored by free
market advocates because it does not impose uniform
controls across industries, allowing plants instead to
find the economically preferable level of control,
either through reducing emissions or buying emission
credits from another source. Whereas MACT
requirements were projected to reduce mercury
emissions by 90 percent by 2007,15 EPA models show
that the cap and trade plan would reduce emissions by
61 percent by 2020,16 thus producing delayed and
diminished results.

The Clean Air Act requires that mercury
emissions from coal-fired utilities be regulated as a
hazardous air pollutant; enacting regulations have
been in the works for years.14 While the Clean Air Act
requires effective, technology-based controls (referred

In theory, cap-and-trade promises the same level
of emissions reductions at lower cost. In practice,
under the Administration’s plan, this is far from the
case. In the Great Lakes region, a comparison of capand-trade to a “best case” and “worst case” MACT17

Control found that Black and Mexican-American
children had significantly higher blood mercury levels
than their non-Hispanic White counterparts.13
Clearly, reduction of mercury levels is needed to
safeguard human health around the country, and
especially in the Great Lakes region. Because the
biggest unregulated source of mercury emissions is
coal-fired utilities, this would be the obvious place to
maximize reductions of mercury emissions.
Unfortunately, the Bush plan uses tools that will
instead delay emissions reductions and actually
increase and concentrate them in certain areas.
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shows that cap-and-trade utterly fails to deliver
emissions reductions that are protective of the
environment and public health (see chart 1). In fact,

can result when trades are made that concentrate
emissions in one area, or in an area that is more
vulnerable to mercury deposition. Indeed, although
EPA claims that there
will be no “local or
Chart 1:
regional hot spots” under
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Specifically, EPA
predicts that under a
cap-and-trade program,
regional mercury
emissions will fall by just
2005
2010
2015
2020
26.59 percent by 2020
(compared to 61 percent
Cap and Trade
MACT Best Case
MACT Worst Case
nationwide). Locally,
however, mercury
in 2010 a cap-and-trade approach would permit eleven
emissions will increase at 20 out of 44 sources in the region
times the mercury emissions in the upper Great Lakes
(see Table 2). Further, in 2020, emissions are
states than a MACT best-case scenario, and even after projected to be higher under cap-and-trade than under
the application of a final cap in 2020 the cap-andMACT best case for every source in the upper Great Lakes
trade would still allow six times as much mercury as
states of Michigan, Minnesota, and Wisconsin but one.18
At all but six of these sources, moreover, emissions
would the best case MACT.
under cap-and-trade are at least double the level
achieved by application of MACT best case; for
Toxic Hotspots Created under Cap and
several sources, emissions permitted under cap-andTrade in the Great Lakes Area
trade are an order of magnitude greater.
Not only will cap-and-trade allow more mercury
emissions than the technology-based approach, but
cap-and-trade will also exacerbate fish contamination
because it creates “hot spots” of mercury deposition
and exposure. A cap-and-trade program for mercury
is dangerous in this way because there is no control
on where trades can be made, and thus toxic hot spots

Adding insult to injury, given that the Great Lakes
region is 23 percent waterbodies compared to a
national average of 7 percent,19 increased mercury
deposited in this region is more likely to fall on a lake
or other waterbody where it has a relatively rapid
impact on fish compared to mercury falling on land.20
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Finally, some lakes in the region are “mercury
sensitive” meaning that any additional mercury

deposition will more quickly become bioavailable for
uptake by fish.21

Table 2
MERCURY EMISSIONS UNDER CAP-AND-TRADE
FACILITIES WITH INCREASED EMISSIONS
1999-2020
Plant

State

Percent
Increase in
Emissions
1999-2020

Monroe Power Plant

MI

11.8

Presque Isle

MI

22.7

J.B. Sims

MI

52.3

Belle River Power Plant

MI

67.9

Endicott

MI

98.8

TES Filer City Station

MI

506.8

Marysville Power Plant

MI

833.8

Riverside Generating Plant

MN

11.7

Hoot Lake

MN

20.4

Allen S. King Generating

MN

77.2

Black Dog Generating Plant

MN

78.8

High Bridge Generating Plant

MN

117.5

Silver Lake

MN

484.9

Minnesota Valley

MN

14,900.0

Port Washington

WI

3.6

Rock River

WI

19.6

Pulliam

WI

26.4

Blount Street

WI

410.9

Alma

WI

470.7

Bay Front Plant Generating

WI

1,205.0

Plant
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Under the cap-and-trade program,
these factors – increased local mercury
emissions, a high waterbody to land
ratio, and mercury sensitive waters –
converge with the above- average fish
consumption rates for Great Lakes
residents and the very high rates of
many Great Lakes tribes to create an
environmental injustice.22 Thus while
cap-and- trade will benefit coal-fired
utilities who will receive a reprieve
from installing mercury reducing
technology, this reprieve will adversely
affect the health of fishing tribes and
other communities who depend on
fish.
Administration’s Solution:
Risk Avoidance – Eat Less Fish
Having opted for a regulatory
approach that does little to reduce
mercury contamination – indeed, an
approach that may permit localized
instances of increased contamination –
EPA shifts the burden to those who
are at risk to take steps to shield
themselves from the contamination,
namely, to reduce or eliminate their
intake of fish. Instead of actually
reducing the emission of mercury to
protective levels, EPA proposes to rely
on advisories to protect anyone eating
a large amount of fish. EPA thus
moves to make fish consumption
advisories a permanent feature, rather
than a stop-gap measure as in the past.
EPA’s strategy here is an example of
the current Administration’s embrace
of regulatory approaches that favor
risk avoidance over risk reduction.23
In fact, EPA appears satisfied with a
rule that reduces the risks of mercury
contamination for only a fraction of
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the U.S. population, but leaves fishing tribes and
indigenous peoples, other communities of color and
low-income communities who depend on fish – as
well as a large swath of the general population
(women of childbearing age and children up to age
20) – to undertake avoidance measures to protect
themselves from the mercury that remains. This is
problematic both from an environmental justice
perspective and because risk avoidance measures are
often ineffective24 and treat only the symptoms of a
serious problem.
Conclusion
EPA’s proposed rule is deeply troubling from the
perspective of environmental justice. While
delivering a boon to coal-fired utilities, it does so only
by severely taxing the fishing tribes and other groups
who depend on fish. Perhaps most disconcerting, the
rule visits its harms on an entire generation of
children, given methylmercury’s neurodevelopment
impacts.
As the analysis above demonstrates, there is a real
concern that local and regional hot spots will be
permitted under the cap-and-trade approach, at least

in Michigan, Minnesota, and Wisconsin. Importantly,
any hot spots in this region would coincide with a
general population that consumes relatively large
amounts of fish and with several subpopulations,
including the various Ojibwe and other fishing tribes
that consume at the very highest level. Women and
children in these groups would thus be placed at
particular risk.
Finally, EPA’s embrace of risk avoidance in the
form of fish consumption advisories is especially
disquieting. Having opted to do little to reduce
mercury contamination – indeed to tolerate localized
instances of increased contamination – EPA
recognizes that many people who eat fish will be
exposed under the proposed rule to methylmercury
levels that are not safe. Rather than view this as a
call for more meaningful regulatory efforts, EPA shifts
the burden to those who are at risk to take steps to
shield themselves from contamination by altering
their fish consumption practices. Instead, we have a
proposed rule that seeks to employ a pet tool, capand-trade, which is ill suited for the job at hand, and
to do so in a manner that works a grave injustice for
many.
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