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Introduction

In May 1976, the Senate published its report on the bill that
would evolve into the National Forest Management Act
(NFMA). In describing the background and need for the
legislation, the Senate noted that the conservation of
natural resources was not a central issue of concern when
the United States was founded, but that after a century of
rapid expansion, industrial growth and wasteful use, the
concepts of conservation began to take form and meaning,
and were ably articulated by President Theodore Roosevelt:

The reward of foresight for this Nation is great
and easily foretold. But there must be a look
ahead, there must be a realization of the fact that
to waste, to destroy, our natural resources, to skin
and exhaust land instead of using it so as to
increase its usefulness, will result in undermining in
the days of our children the very prosperity which
we ought by right to hand down to them amplified
and developed.'

The Senate Report explained that the bill was directed
toward improving the management of “one of the Nation’s
most precious possessions,” its National Forest System
lands.> Noting that the bill was grounded on President
Roosevelt’s conservation concepts, the Report declared that
“[tlhe protection and enhancement of the land is basic to
our national survival. It is upon the quality of our
stewardship of the land that our society will ultimately be
judged.”

The chief reform that Congress included in the NFMA to
achieve the farsighted protection, enhancement and
stewardship of the National Forest System espoused in
President Roosevelt’s conservation ethic was a
comprehensive framework for forest-by-forest planning.
First, regulations developed with the help of scientists and
based upon guidelines set out in the statute itself would
establish the required process and basic substance for

national forest plans. Then, in accordance with those
regulations, the Forest Service would analyze the conditions
in each national forest, and, with the help of the public,
develop a long-range plan to govern its management.
Finally, after adoption of the NFMA plan, all site-specific
actions in each national forest would be required to
conform to its land management plan. Each successive
step builds upon the former: the determination of whether
a particular proposal for timber harvest advances or
detracts from the long-range health of the forest is based
upon whether it conforms to the forest plan, which, in turn,
was developed in accordance with regulations that were
designed with the help of scientific experts and include the
standards set forth in the NFMA itself.

Twenty-eight years later, the United States Forest Service,
the agency responsible for implementing the NFMA,
unveiled a self-proclaimed “paradigm shift” in land
management planning for the national forests that ignores
both the letter and spirit of the NFMA and takes a lengthy
stride backward toward the very mindset that President
Roosevelt and Congress warned against. Under the theory

that plans in and of themselves have no consequences, the
Bush Administration has diluted the NFMA planning
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regulations to the point that they are essentially
meaningless, thus ensuring that plans will indeed become
inconsequential exercises.

This paper will examine the events that led to the passage
of the NFMA, the statute itself, and the rules the Forest
Service promulgated before the Bush Administration took
office in 2001 to implement the commands issued by
Congtress in the NFMA. Next, the paper will examine the
developments leading to the Bush Administration’s
proposal of new forest planning regulations, and provide a
brief overview of other major administration initiatives
affecting the National Forest System. This background will
illuminate the paper’s discussion of the specific provisions
of the Bush Administration’s final forest planning
regulations, which: 1.) shift the focus of planning for the
national forests from ecological to economic sustainability;
2.) vitiate safeguards to prevent excessive timber harvests;
3.) weaken the role of science in planning; 4.) constrain
opportunities for public participation in plan development;
and 5.) diminish the accountability of the Forest Service.
Ultimately, the Bush Administration’s forest planning rule
effectively ignores the instructions Congress laid out in the
NFMA, returns forest planning to the sole province of the
Forest Service, and greatly increases the risk that the Forest
Service will take actions that result in the waste or
destruction of natural resources that constitute an
important part of our national heritage.

Background

Evolution of Statutory Direction for National
Forest Planning

The National Forest System encompasses 192 million acres
of land, an atea equivalent to the size of Texas* that
comptises 8 percent of the country’ Congress established
the Forest Service, an agency of the Department of
Agriculture (USDA), in 1905 and charged it with managing
the National Forest System.® Basic authority for
management of the national forests stems from the Act of
June 4, 1897 (the “1897 Organic Act”), which states that the
purposes of national forest lands are to improve and
protect designated forests, or to secure “favorable
conditions of water flows, and to furnish a continuous
supply of timber for the use and necessities of citizens of
the United States.””

Before 1960, Forest Service planning for national forest
lands focused on timber hatrvests and grazing.® Post-World
War II increases in timber production and recreational use
changed the forest planning landscape, and in 1960
Congtess directed the Forest Service to manage the
resources of the national forests for “multiple-use and

sustained-yield.”” “Multiple use” means management to
ensure that forest resources

are utilized in the combination that will best meet
the needs of the American people . . . with
consideration being given to the relative values of
the various resources, and not necessarily the
combination of uses that will give the greatest
dollar return or the greatest unit output.'’

The Multiple-Use, Sustained-Yield Act (MUSYA)
confirmed the importance of non-monetary values in forest
management by stating that establishing and maintaining
wilderness areas would be consistent with the statute.'" In
1974, in an attempt to ensure better funding to achieve
“long- and short-term goals for national forest use,”"?
Congress passed the Forest and Rangeland Renewable
Resources Planning Act (RPA), which directed the Forest
Service to promulgate long-range, systemwide plans."

Meanwhile, the growth in timber sales authorized by the
Forest Service'* and expansion of the use of clearcutting'®
in West Virginia, Montana, and elsewhere began to generate
increasingly severe and broad-based criticism of the
agency’s stewardship of national forest resources."
Another important development was the 1975 opinion by
the Court of Appeals for the Fourth Circuit in Izaak Walton
Leagne of America v. Butz!" (the “Monongabela” case). The
Fourth Circuit affirmed a lower court decision that had
enjoined the use of clearcutting as a timber harvesting
technique in the Monongahela National Forest, basing that
decision on a strict interpretation of the 1897 Organic Act,
which allowed the sale of only “dead, physiologically
mature, or large” trees.'®

NFMA

Concerned with the restrictions on clearcutting imposed by
the Monongahela court, the Forest Service and timber
interests sought congressional relief to correct the
offending language in the 1897 Organic Act.” These
concerns were reflected in the Senate’s observance that the
drastic reductions in timber harvests required to comply
with the Monongabela ruling would result in a variety of
detrimental effects, including reduced timber supplies,
higher prices, and harm to local economies in the form of
sawmill shutdowns and unemployment.* However, the
legislation that resulted—the NFMA—was far from a
simple congressional response to ensure that the Forest
Service had the flexibility to harvest timber as it wished.
Rather, the NFMA “amounted to a bitterly-contested
referendum on Forest Service timber harvesting
practices.”” Responding to public concern over the fate of
non-timber forest resources, the Senate explained that an
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“integral part of the planning process” should be
consideration of other forest values, including “wildlife and
fish habitats, water, air, esthetics [and] wilderness.”*

Accordingly, the NFMA directs the Secretary of Agriculture
to “develop, maintain, and, as appropriate, revise land and
resource management plans for units of the National
Forest System” using a “systematic interdisciplinary
approach to achieve integrated consideration of physical,
biological, economic, and other sciences.” To be sure that
non-timber forest values

The 1897 Organic Act, the MUSYA and the NFMA each
emphasized management to ensure continued health and
productivity of the national forest lands, with increasing
sensitivity to and emphasis on non-use and other hard-to-
monetize forest values. The 1897 Organic Act’s emphasis
on timber supply, watershed protection and forest
preservation was enhanced by the MUSYA’s recognition of
wilderness as being compatible with multiple-use
management.” The NFMA’s specific mandates gave more
structure to the MUSYA standards and emphasized an

would receive appropriate
consideration in land
management plans, Congress
stipulated that the Forest
Service promulgate
regulations “that set out the
process for the development
and revision of the land
management plans, and the
guidelines and standards”
presctibed by the statute.?*

Congtess laid out seventeen

The National Forest Management Act
‘amounted to a bitterly-contested
referendum on Forest Service timber
harvesting practices.” Responding to
public concern over the fate of non-
timber forest resources, the Senate
explained that an ‘integral part of
the planning process’ should be
consideration of other forest values,
including ‘wildlife and fish habitats,
water, air, esthetics [and] wilderness.’

interdisciplinary approach
that would consider physical,
biological, economic, and
other sciences.” Taken
together, these statutes
embody goals that are
consistent with the more
recently embraced concept of
sustainability, which involves
management “to meet the
social, economic, ecological,
cultural and spiritual needs of
present and future

detailed prescriptions for the
guidelines that must be included in the planning
regulations.” Among other things, the regulations must
require plans to: 1.) provide for diversity of plant and
animal communities within each national forest;® 2.) ensure
research, continuous monitoring and evaluation of the
effects of the management system chosen for the plan
area;”’ 3.) ensure that timber will be harvested from
National Forest System lands only when distinct
environmental conditions specified in the Act are met;*® and
4.) ensure that clearcutting will be used only within the
constraints set forth in the statute.” Congress also
stipulated that the planning regulations specify procedures
to ensure that land management plans are prepared in
accordance with the National Environmental Policy Act of

1969 (NEPA).*

The NFMA contained an additional check to ensure both
that the Forest Service carry out congressional instructions
to include the NFMA guidelines in its planning regulations,
and that “an effective interdisciplinary approach is
proposed and adopted.” Congtess mandated that a
committee of scientists (COS) be convened to provide
“scientific and technical advice and counsel” on the
proposed guidelines and procedures.”” Moreover, Congress
explicitly instructed that the members of the COS be from
outside the Forest Service,” that is, no officers or
employees of the Forest Service.

generations.”
Regulatory History
The 1982 Forest Planning Rule

The Secretary of Agriculture selected the first COS with
the assistance of the National Academy of Sciences.”” The
Committee was comprised of experts from outside the
Forest Service and first met in 1977.% Following eighteen
meetings of the COS, USDA adopted final NFMA
planning regulations in September 1979.”° In February
1982, USDA proposed several changes in the regulations
“to streamline the land management planning process.”*
After reconvening the COS to obtain its advice on the
proposed revisions, the Department promulgated the
revised regulations in September 1982 (the “1982 rule”)."!

The 1982 rule covered five major areas. It: 1.) described the
content and role of “regional guides;”* 2.) established a
ten-step process to develop local plans;* 3.) set guidelines
for determining where and how much timber harvesting is
appropriate;* 4.) established planning requirements for a
variety of resources, including wilderness, fish and wildlife,
grazing, recreation, minerals, water and soil;* and 5.) set
“minimum specific management requirements” for timber
hatvesting and other activities.*

The initial NFMA planning regulations were replete with
specific environmental safeguards. Specifically relating to
timber harvests, the 1982 rule mandated a 100-foot buffer
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area around all streams, lakes and other bodies of water,*’
set 2 maximum size limitation on clearcuts,* contained
comprehensive standards for identifying lands not suited
for timber production,” and set forth equally
comprehensive standards for identifying the appropriate
management intensity for lands suitable for timber
production.”

Chief among the standards set by the 1982 rule to protect
non-timber forest resources was a provision designed to
implement the NFMA’s diversity requirement; it required
that the Forest Service monitor management indicator
species.” The Forest Service has traditionally used
management indicator species as a bellwether for other
species that have the same special habitat needs or
population characteristics. The species to be chosen as
management indicator species were those whose
“population changes are believed to indicate the effects of
management activities.””® As one court indicated, “[t/he use
of management indicator species is intended to allow the
Service to thoroughly evaluate the effects of the alternatives
on fish and wildlife populations by using a ‘class
representative,” without having to evaluate each species
individually.”>

To further implement the diversity requirement, the 1982
regulations required that the Forest Service manage habitat
“to maintain viable populations of existing native and
desired non-native vertebrate species in the planning area.
The term “viable populations” was defined to mean “one
which has the estimated numbers and distribution of
reproductive individuals to insure its continued existence is
well distributed.” > To ensure maintenance of viable
populations, the regulations mandated that habitat “be well
distributed so that those individuals can interact with others
in the planning area.” The 1982 rule’s species viability
requirements and its “canary in the coal mine” approach,
put in place during the Reagan Administration, have been
identified by environmental groups including Defenders of
Wildlife, the Sierra Club, and the Wilderness Society as:

2554

second only to the Endangered Species Act (ESA)
... in their importance as a federal protection for
species conservation and are an important
complement to the ESA in that they help identify
and correct species declines before the emergency
measures of the ESA are needed.””

The 1982 rule responded to Congress’s charge that plans be
prepared in accordance with NEPA by requiring
environmental impact statements (EIS) to be prepated for
each forest plan.® Accordingly, public participation
opportunities included not only those set forth in

provisions of the 1982 rule,” but also public involvement
pursuant to NEPA in the preparation of the EIS for each
forest plan.”’ Specifically, NEPA regulations require the
preparation of a draft and final EIS, each of which must be
supplemented if the Forest Service makes substantial
changes to the forest plan.®’ Additionally, to comply with
NEPA regulations, the Forest Service must: 1.) make the
draft EIS available to the public and invite public comment
on it 2.) provide public notice of NEPA-related hearings
and public meetings; 3.) provide a formal response to public
comments in the final EIS; and 3.) make the final EIS and
supporting documentation available to the public under the
Freedom of Information Act.”®

The 2000 Forest Planning Rule

The Forest Service has attempted to revise the NFMA
planning regulations several times. In 1989, with the
assistance of the Conservation Foundation, it initiated a
review of the 1982 rule which resulted in a critique that
concluded that the agency spent too much time on
excessively costly planning, and that therefore the Forest
Setvice needed a more efficient planning process.** The
agency tried to revise the planning rule in 1991 and
published a proposed rule in 1995,% but due in patt to the
large number of comments received on the proposed rule,
“generally expressing dissatisfaction with proposed
changes,” the proposal was abandoned.®’

However, in response to comments submitted on the 1995
proposed rule,® then USDA Sectetary Dan Glickman
convened a new COS pursuant to the NFMA to “review
and evaluate the Forest Service’s planning process for land
and resource management and to identify changes that
might be needed to the planning regulations.”® In keeping
with the NFMA’s instruction that the COS “provide
scientific and technical advice and counsel on proposed
guidelines to assute that an effective interdisciplinary
approach is proposed and adopted,”™ the thirteen-member
COS included not only experts in the sciences relevant to
forest management but also economists, policy, and legal
experts.”

During 1998, the COS (like its predecessor) held public
discussions in all regions of the country with a variety of
stakeholders to obtain their views on how best to improve
the forest planning process.”” In March 1999, the COS
presented its findings and recommendations to the Forest
Service in a 193-page report.”” Based collectively on the
1990 critique of land and resource management planning,
the Forest Service’s years of “experience in developing and
implementing land and resource management plans,” and
the COS’s findings and recommended regulatory text, the
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Forest Service proposed new NFMA regulations in
October 1999.7 Following public notice and comment, the
Forest Service issued the final rule in November 2000 (the
“2000 rule”), stating that the new regulations would help it
“improve forest planning and on-the-ground management
and enable the agency to improve the long-term health of
the national forests and grasslands, while better meeting the

needs of the American people.””

The 2000 rule affirmed ecological, social, and economic
sustainability as the overall goal for managing the National
Forest System lands, but firmly established ecological
sustainability as the first priority for national forest land and
resoutce management.” The Forest Service defined
ecological sustainability to mean “[tlhe maintenance or
restoration of the composition, structure, and processes of
ecosystems including the diversity of plant and animal
communities and the productive capacity of ecological

77

systems.””” An extensive section set forth requirements for

ensuring that “plans provide for maintenance or restoration
of ecosystems at approptiate spatial and temporal scales,”™
including requitements that species diversity be evaluated
based on: 1.) the viability of species listed under the ESA as
threatened, endangered, candidate, or proposed;” and 2.)
for all other species, a range of approaches including
assessments of “focal species.” Status of focal species
was also to be considered in assessing and monitoring
ecosystem diversity.®' The key characteristic of a “focal
species” is “that its status and trend provide insights into
the integrity of the larger ecological system to which it
belongs.”®* Although the Forest Service revised the specific
means of fulfilling the NFMA’s diversity mandate in the
2000 rule, it retained the basic species viability, “canary in
the coal mine” approach reflected in the 1982 planning rule.
Additionally, true to the principle that sustainability is
composed of “interdependent ecological, social and
economic elements,”® the 2000 rule required that the Forest
Service perform analyses of social and economic factors
and incorporate them in plan decisions, in a manner
consistent with ecological sustainability.**

The 2000 planning rule refined the limitations on timber
harvests contained in the 1982 regulations, including the
requirement that plans identify lands where timber may not
be harvested.® The 2000 rule also added a stipulation that
on other lands, harvests could occur only if the costs of
timber production were justified by the “ecological, social,
or economic benefits . .. .’% In addition, the 2000 rule
required that the responsible official estimate the amount
of timber that could be sold annually, in perpetuity, from
those lands eligible for harvest consistent with the area’s
plan objectives, and then limit the sale of timber to a
quantity equal to or less than that estimate.”’

The 2000 rule required that the Forest Service use the “best
available science” in planning, and that it include scientists
in broad-scale assessments, the design and evaluation of
monitoring strategies, and, when appropriate, the review of
monitoring data.® To ensure effective adaptive
management,” the regulations required plans to include
monitoring strategies to evaluate ecological, social, and
economic sustainability.” The rule required the Forest
Service on an annual basis to monitor and evaluate results
for each plan area.”

The 2000 rule also enhanced the public participation
provisions of the 1982 rule. The Forest Service took the
position that “[p]lanning meaningfully engages the
American people in the stewardship of their national
forests,””* and that “[p]lanning restores and maintains the
trust of the American people in the management of the
national forests.”” Consistent with those principles, the
2000 rule required, among other things: 1.) collaboration
during the planning process with various interested
entities;”* 2.) public availability of planning information to
the extent allowed by law;” 3.) eatly and frequent
opportunities for public participation in the identification
of issues;” and 4.) consultation with individuals and
organizations who can provide information about current
and historic public uses of the plan area, and the location
of unique and sensitive resources and values and cultural
practices related to issues in the plan area.”” Additionally,
the 2000 rule provided that anyone could object to a plan
revision or amendment, provided they filed an objection
within 30 days from the date that EPA published the notice
of availability of the revision’s final EIS.”®

The Bush Administration’s Rollback of the 2000 Forest
Planning Rule

On February 8, 2001, less than three weeks after President
George W. Bush took office, the Society of American
Foresters (SAF), “the national scientific and educational
organization representing the forestry profession in the
United States,”” wrote to then Secretary of Agtriculture
Ann Veneman regarding the 2000 forest planning
regulations." The letter stated that the SAF believed it was
necessary for USDA to review the 2000 regulations, and
asserted that they were “inconsistent with current law,
particulatly the statutory direction Congress provided for
National Forest System lands in the Multiple-Use
Sustained-Yield Act of 1960.”"" The SAF objected to the
regulations’ elevation of ecological sustainability over social
and economic sustainability, expressed concern that
implementation of the species diversity requirements would
make protection of plant, animal, and fish species the
“dominant, if not the exclusive” purpose for national forest
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lands, and asserted that the rule would “likely curtail forest
mangers’ [si] ability to actively manage forest resources.””?
As stated in the letter, the SAF had expressed its concerns
through comments on the draft 2000 regulations, but “the
Forest Service chose to include the diversity requirements in
spite of these protests.”'”® Appatently under the
impression that the new administration would respond
differently to its concerns, the SAF concluded its letter by
predicting that the 2000 planning regulations, “in
combination with the roadless rule'™ and other
transportation policies, will create a situation sure to invite
limitless numbers of lawsuits and continued gridlock,” and
recommended that USDA “examine the current statutory
framework under which the Forest Service operates.”!*

That same month, allegedly prompted not only by letters
such as that from the SAE, but also by a lawsuit filed by “12
environmental groups from seven states” challenging
promulgation of the rule, Forest Service Regional Planning
Directors agreed that although the “intent of the new Rule
[was] good,” their “ability to implement [the] regulations in
the short term raised many concerns.”'® David Tenny, then
Acting Deputy Under Secretary for USDA’s Natural
Resources & Environment section, decided to initiate a
review of the regulations, “with focus on improving
process, decision-making and legal defensibility.”'”” The
Forest Service attributed this decision to the concerns
raised by the SAF, the environmental groups’ lawsuit
challenging the 2000 planning rule, and an alleged “review
by other experienced professional managers, scientists, and
lawyers” that “identified potential problems in decision-
making and legal defensibility of decisions” if the 2000
regulations were implemented. USDA outlined a three-
phased work plan for the review, the first phase of which
would consist of “Forest Service people having significant
expetrience in forest planning, and other aspects of Forest
Service natural resource management and research”
reviewing and synthesizing information to identify major
concerns and then developing options to address those
concerns.'™ The review, conducted over a period of three
weeks, resulted in a report entitled NFMA Planning Rule
Review: A Report Reguested by USDA, submitted to Deputy
Under Secretary Tenny on April 10, 2001.'

The report stated that the review team had synthesized
“about 4000 pages of source material relevant to the
problems with implementation of the new [2000] planning
rule.”"? That “source matetial,” however, was heavily tilted
in favor of resoutce extraction — primarily timber
harvesting — rather than preservation. Examples of
documents reviewed by the team that typify its one-sided
approach include: 1.) the February 2001 letter from the SAF

to Secretary Veneman;'" 2.) a letter from the National
Association of Forest Service Retirees;''? 3.) a
memorandum by one of the report’s peer reviewers;'? and
4.) testimony before the Senate by a representative of the
American Forest & Paper Association, and by a former
USDA employee."* The closest entity to an environmental
organization represented in the authors of the documents
surveyed by the review team was the Ruffed Grouse Society,
a hunting organization that advocates forest management to
obtain “thick, young forests,”!"® a management technique
sufficiently favorable to timber interests that the Boise
Cascade paper company serves as one of the group’s
cotporate sponsors.''¢

The internal NFM.A Planning Rule Review concluded that the
problems with the 2000 regulations “are so serious that it
appears impossible for the Forest Service to successfully
implement the final Rule,”'"” and recommended that USDA
allow the 2000 regulations to stand, but: 1.) immediately
post notice in the Federal Register to establish an interim
rule that would extend indefinitely the schedule for
transition from the 1982 regulations to the 2000
regulations; and 2.) post a notice of new rulemaking.'"®

On April 20, 2001, a coalition of industry groups filed suit
against USDA, challenging promulgation of the 2000
regulations.'”” The lead attorney representing the industry
groups was Steven P. Quarles, upon whose Senate
testimony the authors of the NFM.A Planning Rule Review
relied to illustrate problems with the 2000 regulations.'
Days later, on April 25, 2001, Deputy Under Secretary
Tenny wrote to Forest Service Chief Dale Bosworth and
directed him to develop a plan to modify parts of the
planning rules to resolve the major concerns identified in
the NFM.A Planning Rule Review report.'!

On May 17, USDA published an interim final rule to extend
by one year the date on which the 2000 regulations would
take effect because “the Forest Service is not sufficiently
prepated to fully implement the rule agencywide.”* The
interim rule was effective immediately, as USDA
“determined that delaying an extension of the compliance
date . . . in order to obtain public comment is impracticable,
unnecessaty, and contrary to the public interest” and
therefore that it need not comply with the Administrative
Procedure Act’s notice and comment rulemaking
requirements.'” A year later, USDA published another
interim final rule “to delay mandatory compliance with the
2000 rule until a new final planning rule is adopted.”"** Like
the one-year extension a yeat earlier, USDA’ indefinite
exemption was not promulgated in accordance with notice
and comment requirements.'”
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The Bush Administration’s Proposed Forest Planning
Rule

On December 6, 2002, the Bush Administration’s USDA
proposed a rule to replace the 2000 rule.'” The proposed
regulations were not the result of recommendations by a
new COS, but rather of the Forest Service’s decision to
respond to the criticisms leveled at the 2000 planning rule
by the NFM.A Planning Rule Review. That Review, “conducted
by Forest Service personnel at the direction of the Office
of the Secretary,” “concluded that the 2000 rule is neither
straightforward nor easy to implement . . . [and] did not
clarify the programmatic nature of land and resource
management planning.”'*’

Service’s Rocky Mountain Region and later Assistant
Director for Planning in the Forest Service’s Ecosystem
Management Coordination Staff, wrote in an article
published in summer 2004:

For those of you who want to know how an
administration influences policy, you won’t find the
answer here. All I know is how this administration
has influenced this policy. The planning rule
development has been a bottom-up rather than a
top-down exercise, created by agency planning and
resource practitioners, based on decades of
experience with NFMA.'?

The timing of events suggests

The Forest Service asserted
that the proposed regulations
retained “many of the basic
concepts in the 2000 rule,
namely sustainability, public
involvement and
collaboration, use of science,
and monitoring and
evaluation.”'® However,
significant differences
between the two sets of rules
were apparent. Most notably,
the Forest Service took the

one another.

position in the proposed
regulations that because plans

On December 22, 2004, the Forest
Service released its final forest planning
regulations. By this time, the Forest
Service had abandoned its previous
efforts to portray the new regulations as
a slightly altered and improved version
of the 2000 regulations, whose goals
and approaches were consistent with

The Forest Service now
admitted that the 2004 planning rule
represented ‘a paradigm shift in
land management planning.’

otherwise, starting with the
repetition by the SAF less
than three weeks after the
new administration took
office of comments made to,
and rejected by, the previous
administration’s Forest
Service.

On December 22, 2004, the
Forest Service released its
final forest planning
regulations (the 2004 rule).'**
By this time, the Forest
Service had abandoned its

“allow, but do not mandate,

certain activities to take place in the plan area,” plans
themselves “generally are not actions that significantly
affect the quality of the human environment.”'® A Forest
Service official has translated that view into the colloquial,
musing that “a forest plan only has an environmental effect
if it is knocked off the table and lands on the ground.”'*
Accordingly, under the Bush Administration’s proposed
planning regulations, most detailed environmental analysis
would no longer be conducted at two stages —
concurrently with the adoption of plans and when the
Forest Service makes site-specific implementation decisions
— but exclusively at the site-specific project level."!
Additionally, the proposed regulations linked
“sustainability” more closely to the MUSYA than did the
2000 regulations, “in that economic and social components
are treated as interdependent with ecological aspects of
sustainability, rather than as secondary considerations.”'*

The Forest Service has repeatedly denied that political
officials of the Bush Administration influenced its decision
to scrap the 2000 regulations. For example, Deann Zwight,
formerly Regional Planning Director for the Forest

previous efforts to portray
the new regulations as a slightly altered and improved
version of the 2000 regulations, whose goals and
approaches were consistent with one another. The Forest
Service now admitted that the 2004 planning rule
represented “a paradigm shift in land management
planning.”'* Representative Tom Udall (D-NM), a member
of the House Resources Committee who had tried in vain
to block the regulations, described the new rule as a “radical
overhaul of forest policy.”"** Noting the timing of the
Forest Service’s announcement, Udall observed, “[w]ith
Bush’s anti-environmental forest policy, you can’t blame
him for trying to hide behind other news, but not even
Scrooge would unveil these regulations”"” three days before
the Christmas holiday, as the Administration did.

Owverview of Other Bush Administration Initiatives
Affecting the National Forests

Before exploring the specific provisions of the final Bush
Administration forest planning rule, a brief overview of the
components of what Representative Udall called “Bush’s
anti-environmental forest policy” is warranted. This review
will allow the 2004 rule to be understood in the broader
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context of the Bush Administration’s forest management
policies. Stated succinctly, the Bush Administration’s policy
with regard to national forests “emphasizes the protection
of private property rights and the protection of national
forest resources from the adverse consequences of natural
events, such as forest fires, but not from resource extraction
and development.”'*® Key actions in furtherance of this
policy include enacting the “Healthy Forests Restoration
Act” (HFRA)™ and reversing the Clinton Administration’s
Roadless Rule.

HFRA

HFRA, which was signed into law in December 2003, is
described by the White House as an initiative “to reduce the
threat of destructive wildfires

the public at large was its reversal of the Clinton
Administration’s Roadless Area Conservation Rule
(Roadless Rule), which prohibited most road construction
and timber harvesting activities in roadless areas of the

Y7 In recognition of the “strong public
sentiment for protecting roadless areas and the clean water,
biological diversity, wildlife habitat, forest health, dispersed
recreational opportunities and other public benefits” they
provide, the Clinton Administration’s Forest Service
proposed rules in May 2000 designed to put an immediate
stop to activities likely to degrade desirable characteristics
of inventoried roadless areas.'"* The final Roadless Rule

national forests.

was issued eight days before the end of the Clinton
Administration, in January 2001, and prohibited road
construction, reconstruction,

while upholding
environmental standards and
encouraging early public
input during review and
planning processes.”'*" The
basic premise of HFRA is
that today’s forests “often
have unprecedented levels of
flammable materials including
... underbrush, needles, and
leaves” and “are often so
dense that they “form huge
reservoirs of fuel awaiting
ignition”. Accordingly,
HFRA provides an expedited

Stated succinctly, the Bush
Administration’s policy with regard to
national forests ‘emphasizes the
protection of private property rights
and the protection of national forest
resources from the adverse
consequences of natural events, such as
forest fires, but not from resource
extraction and development.’ Key
actions in furtherance of this policy
include enacting the ‘Healthy Forests
Restoration Act’ and reversing the
Clinton Administration’s Roadless Rule.

and timber harvesting in
inventoried roadless areas.'®

One of the Bush
Administration’s first acts
upon taking office, however,
was to postpone for 60 days
the effective date of all
regulations that had been
published in the Federal
Register but had not yet taken
effect, which included the
Roadless Rule.”” Six months
later, the Forest Service
published an advance notice
of proposed rulemaking and

process to “remove
hazardous fuels and make them unavailable for fire’s
inevitable appearance,”'*! efforts referred to by HFRA as
“hazardous fuel reduction projects.”**

In the name of “reducing unneeded paperwork” and
“shortening the time between when a hazardous fuels
project is identified and when it is actually implemented on
the ground,”"” however, HFRA eliminates important
NEPA review requirements and opportunities for public
patticipation.' Specifically, HFRA “reduces environmental
review, limits citizen appeals, and pressures judges to quickly
handle legal challenges to logging plans, all of which will
likely speed up and increase commercial logging on federal
7145 Ultimately, HFRA focuses less on reducing
the build up of underbrush, needles and leaves than on
allowing timber sales without the full measure of
protections requited by the NFMA.'*

forestlands.

Roadless Rule Reversal

Another action by the Bush Administration to favor private,
commercial interests in the national forests over those of

a request for comments on
the basis that numerous states, Indian tribes, organizations
and citizens had raised concerns regarding the Roadless
Rule. These comments indicated a preference toward
making decisions on the management of roadless ateas
through local planning rather than on the basis of a
national rule.’™ In May 2005, the Forest Service issued its
final rule to replace the Clinton-era Roadless Rule’s
nationwide protection of inventoried roadless areas with a
process by which a state governor could file a petition with
the Secretary of Agriculture to establish management
requirements for inventoried roadless areas in the national
forests within that state."”> The Bush Administration’s rule
authorizes the Secretary of Agriculture to grant or deny
such a petition, although the proposed rules (like many
aspects of the 2004 planning rule) provide no standards to
govern the exercise of the Secretary’s discretion.'” Absent
a successful petition, decisions about the range of activities
to be permitted in roadless areas would default back to the
uses allowed in the applicable land management plan for
each national forest."
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The Bush Administration’s Final Forest
Planning Rule

The USDA press release that accompanied the
announcement of the Bush Administration’s final forest
planning regulations in 2004 proclaimed that the new rule:
1.) will help forest managers provide future generations
with “healthier forests, cleaner air and water, and more
abundant wildlife”; 2.) “emphasizes science and public
involvement”; and 3.) will, through the use of an
Environmental Management System (EMS) “improve
petformance and accountability.”** Examined in the
context of the NFMA and prior regulations, however, it
becomes clear that the Bush Administration’s forest
planning rule falls far short of fulfilling any of these grand
claims. Rather, the 2004 rule is another building block in
the administration’s systemic shift away from protecting
ecological integrity and natural systems in the national
forests and toward promoting private interests such as
timber harvesting.

Shift in Empbhasis from Ecological to Economic
Sustainability

Given USDA’ announcement that the new forest planning
rule will help to provide “healthier forests, cleaner air and
water, and more abundant wildlife,”"** one might expect the
rule to retain its focus on ecological sustainability in order
to promote improved environmental conditions. Indeed,
according to the Forest Service, the new rule “makes
sustainability the overall goal for [National Forest System)]
planning” “[a]s did the 2000 planning rule”.'’

Such claims mischaracterize the fundamental nature of the
2004 rule. Unlike the 2000 rule, which explicitly established
ecological sustainability as the first priority for national
forest management,"® the Bush Administration’s rule
emphasizes economic sustainability. Whereas the 2000 rule
specifically defined “ecological sustainability,”"*’ the new
rule does not define “sustainability” at all. Without a
regulatory definition of the term to guide judicial oversight,
the courts will likely defer to the Forest Service’s
interpretation of “sustainability.”” While the section on
“sustainability” contains a hollow recitation of the
concept’s “interrelated and interdependent . . . social,
economic and ecological” elements,' the emphasis on
productivity in the Forest Service’s preamble to the rule
illustrates which of the three elements the Bush
Administration has elevated to first priority:

Managing for sustainability will provide for
management of the various renewable resources
without impairment of the productivity of the
land, as required by the MUSYA. Sustaining the

productivity of the land and its renewable
resources means meeting present needs without
compromising the ability of those lands and
resources to meet the needs of future
generations.'®!

Additionally, the rule itself states that the “overall goal of
managing the National Forest System is to sustain the
multiple uses of its renewable resources in perpetuity while
maintaining the long-term productivity of the land.”'® As
this language indicates, the rule incorporates a shift toward
the primacy of use of the forest lands and away from
protection of non-use values, which the NFMA also clearly
protects.

The repeated use of terms like “productivity of the land”
and “multiple uses of renewable resources” explicitly
harkens back to the 1960 MUSYA. The 2004 rule, however,
completely fails to reflect the NFMA’s emphasis on non-use
and other hard-to-monetize values. The primacy placed by
the Forest Service on the economic element of
sustainability (and, thus, timber harvests and other
associated uses) is underscored by the placement of the
section on “sustaining social and economic systems’ before
that addressing “sustaining ecological systems.”'®*

Successful management of the national forests, according
to the new rule, will enable the National Forest System “to
provide a sustainable flow of uses, benefits, products,
services and visitor opportunities.” Though the 2000 rule
used similar terms in describing the functions of the
national forests, it was careful to define its goals in terms of
forest “uses, values, products and services,” including:

outdoor recreation, forage, timber, wildlife and fish,
biological diversity, productive soils, clean air and
water, and minerals. [The national forests| also
afford intangible benefits such as beauty,

inspiration, and wonder.'**

The Bush Administration’s regulations contain no such
enumeration of hard-to-monetize and non-use values that
would indicate that the Administration understands the
importance of non-extractive uses of the national forests
or that “healthier forests, cleaner air and water, and more
abundant wildlife” are even desired goals, let alone goals the
regulation will actually help to achieve.'®

Easing Hurdles to Timber Harvests

The 2004 rule’s shift in emphasis from ecological to
economic sustainability is further demonstrated by the
relaxation and/ot elimination of important checks on
timber harvests in the National Forest System.
Environmental safeguards such as those put in place by
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President Reagan’s Forest Service are entirely absent from
the new rule. The safeguards previously required by the
regulations to protect national forest resources from timber
harvesting and related activities included the establishment
of 100-foot buffer areas surrounding streams, lakes and
other bodies of water within which management practices
were restricted to those that would not harm water
conditions ot fish habitat;'® the imposition of maximum
167 and the application of
comprehensive standards for identifying the appropriate
management intensity for lands suitable for timber
production.'®®

sizes limitation on clearcuts;

The absence of specific environmental protections from
the new planning regulations does not merely demonstrate
a shift in focus, however; it is also illegal under the
NFMA.'® The statute unequivocally mandates that the
national forest planning regulations specify guidelines to
ensure that timber will be harvested, and that clearcutting
will be used as a cutting method, only where explicit and
detailed environmental safeguards are met.'™
contravention of the clear statutory language requiring that
the planning regulations include such guidelines, the Forest
Service has decided it can relegate such guidelines to its
internal directives. Although Congress took neatly a full
page of the statute to elaborate the required standards to be
included in Forest Service regulations, the Forest Service
purports to comply with this mandate by one sentence that
refuses to incorporate the standards in its regulations:

In

The Chief of the Forest Service must include in
the Forest Service Directive System procedures to

ensure that plans include the resource management
guidelines required by 16 U.S.C. § 1604(g)(3).'"

The Forest Service claims that in order to streamline the
planning regulations, and to make them “more strategic and
adaptive,” it is moving “procedural and technical details” to
the Forest Setvice Directive System.'” Congtress did not
intend, however, that specific statutory mandates, such as
the environmental conditions specified by the NFMA for
when timber harvests and clearcutting may occur on
national forest lands, be downgraded to mere “procedural
and technical details.” Further, the agency lacks the
authority to use the planning regulations to “adapt”
standatds set forth by Congress in the NFMA in place of
implementing them. Moreover, as discussed below, Forest
Service directives occupy a different legal status than do
regulations. Accordingly, moving environmental standards
to the directives is not a mere “streamlining” step to lessen
the number of pages the planning rule takes up in the Code
of Federal Regulations; it has serious legal consequences.
Finally, if the Interim Directives recently issued by the

Forest Service are any indication, the agency has abdicated
its responsibility to establish meaningful guidelines, as
required by the NFMA. The Interim Directives simply
parrot the NFMA itself, and state that plans should be

consistent with the NFMA’s management requirements.'”

A Distorted View of Economic Sustainability

As is suggested above, the new rule fails to set forth
standards to achieve ecological sustainability and elevates
the role of economic and social sustainability. A further
examination of how the rule accounts for economic and
social sustainability reveals that the rule distorts these
concepts.

First, the rule describes the goal of the social and economic
elements of sustainability as “to contribute to sustaining
social and economic systems within the plan area.”'™ This
formulation departs from the traditional focus of a
sustainability analysis, which is to determine whether the
relevant decisions lead to “use of components of biological
diversity in a way and at a rate that does not lead to the
long-term decline of biological diversity, thereby
maintaining its potential to meet the needs and aspirations
of present and future generations,”'” including social,
economic and ecological needs.' In place of a focus on
sustainability, the Forest Service proposes an analysis whose
goal is to determine whether and how to support external
social and economic systems. This appears to describe an
analysis focused on ensuring that Forest Service decisions
subsidize and support existing social and economic systems
— without regard to whether they are sustainable or not and
to whether the Forest Services practices are sustainable or
not — rather than an assessment of the sustainability of the
relevant Forest Service decisions.

Second, the rule fails to account for the profound
limitations of traditional micro-economic analysis, which
virtually ensures that the analysis will not promote
economic sustainability.'”” Nowhere does the rule mandate
that the Forest Service employ analytic methods or data that
a true analysis of sustainability would require. The rule fails
to consider the finite nature of various resources, overlooks
non-use or other hard-to-monetize values, and fails to
account for the short-term time horizon incorporated in
many market indicators. Without explicit efforts to account
for the shortcomings of standard analytic methods, the rule
virtually guarantees a distorted economic analysis that does
not advance sustainability.

Also conspicuously absent from a rule that relies heavily on
economic goals, promulgated by an administration fixated
on cost-benefit analysis in other contexts, is any
requirement that timber harvest decisions be subjected to
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cost-benefit analysis. This represents a marked contrast
with the 2000 rule’s requirement that to establish timber
production as a plan objective, the costs of timber
production in the plan area be justified by associated
“ecological, social, or economic benefits.”!”®

Weakening the Role of Science

Despite its unconvincing protestations to the contrary, the
Bush Administration has provided diminished emphasis on
science in its forest planning rule. The tone was set by the
failure of the Forest Service to convene a COS before
promulgating its new regulations, as required by the NFMA.
As noted earlier, the NFMA requires that the USDA, in
carrying out the planning provisions of the Act, appoint a
COS comprised of members “who ate not officers or
employees of the Forest Service” in order to provide
“scientific and technical advice and counsel on proposed
guidelines and procedures to assure that an effective
interdisciplinary approach is proposed and adopted.”'”
Former Secretary of Agtriculture Glickman complied with
the COS requirement when he convened a COS in 1997,
whose report, in turn, served as the basis for the 2000
regulations.

In contrast, the Bush Administration’s Forest Service
decided, based upon its internal and one-sided NFM.A
Planning Rule Review, to devise a new set of planning
regulations without convening a new COS. The final 2004
rule announces that the self-proclaimed “paradigm shift in
land management planning” is “based on the agency’s
expertise and experience.”’™ When Congress enacted the
NFMA, the Forest Service had been in existence and
charged with managing the National Forest System for over
70 years. Seven decades of “expertise” notwithstanding,
Congtess specified that a panel of experts outside the Forest
Service provide scientific and technical advice and counsel on
the development of planning procedures and standards.

An additional 25 years of experience does not warrant
nullification of congressional direction that new forest
planning regulations be developed with the benefit of
outside counsel. Confronted with the concern that no COS
was convened to develop the 2002 proposed rule, the
Forest Service responded by stating that:

the NFMA does not require a committee of
scientists for revision of the planning rule.
Nonetheless, the Department based the 2002
proposed rule on the major recommendations
from the 1999 Committee of Scientists Report.'™

The Forest Service is technically correct — the NFMA
provides that “ the Secretary may, from time to time,
appoint similar committees when considering revisions of

the regulations.”®* Yet when the Forest Service revised its
1979 regulations, it reconvened the COS to obtain its input
on the proposed revisions,'® just as it convened a new COS
in 1997 when secking to revise substantially the 1982 rule.
Morteovert, it borders on the farcical to classify the 2004 rule
as a mere revision. The 2004 rule is a “revision” in the
sense that prior regulations also addressed land
management planning in the national forests. However,
whether the 2004 rule is described as a “paradigm shift” in
or a “radical overhaul” of forest planning, neither its
proponents nor its critics pretend that it merely tweaks the
1982 or 2000 regulations. Accordingly, to shield the failure
to convene a COS behind the NFMA’s language regarding
regulatory revisions elevates form over substance and ignores
the stated intent of Congress.

The other explanation offered by the Forest Service — that
the prior COS’s recommendations provided an adequate
substitute for convening a new COS — is similatly specious.
The intent of Congtess as expressed in the NFMA was to
have real-time involvement by live people from outside the
Forest Service providing counsel on the proposed
regulations. The NFMA’s stipulation that the COS
terminate “upon promulgation of the regulations”'®
supports the idea that Congress intended that the COS be
actively engaged in the development of the regulations to
be proposed. Secretary Glickman followed this statutory
direction, stipulating in the Charter for the COS convened
in 1997 that the “Committee will terminate upon the
publication in the Federal Register of a proposed rule
revising the land and resource management regulations at
36 C.ER. Part 219.°1%

Couched within the Forest Service’s two-sentence response
to criticism of its failure to convene a COS, quoted above,
is yet another statement that sounds good but that flies in
the face of the facts: the assertion that the new rule is based
on the major recommendations of the 1999 COS Report.
One major recommendation of the 1999 report was the
retention of the species viability approach to ensuring
species diversity as required by the NFMA. This critical
protection, established during the Reagan Administration,
and “second only to the Endangered Species Act...in. ..
importance as a federal protection for species
conservation,” is completely removed from the final rule.'®

In contrast, the COS highlighted the species viability
requirement in its report as critical to compliance with the
NFMA’s diversity requirement. “Diversity is sustained only
when individual species persist; the goals of ensuring
species viability and providing for diversity are
inseparable.”'® Recognizing that monitoring the status and
assessing the viability of all species is impossible, the COS
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also reaffirmed the focus on focal species, the key
characteristic of which is that “its status and time trend
provide insights to the integrity of the larger ecological
system.”"® The COS concluded that

perhaps the single best metric of sustainable use of
land is the persistence of species over time. The
public needs to understand that the productivity of
an ecosystem can be sustained over the long term
only if species persist.'®

The 2000 regulations responded to the COS’s conclusions
regarding species viability by adopting its recommendations
almost verbatim, requiring evaluation of species diversity
based on, among other things, assessment of “focal
species,” the “key characteristic” of which is “that its status
and trend provide insights into the integrity of the larger
ecological system to which it belongs.”**® The Forest
Service claim that it adopted the “major recommendations”
of the 1999 COS report is plainly inaccurate and the
claimed reliance on the 1999 COS thus fails as a
justification for its failure to convene a new COS. The
Forest Service completely rejected the 1999 COS
recommendation for implementing the NFMA’s diversity
requirement. Instead, and without supporting scientific
analysis, the rule eliminates the use of focal species and
establishes the concept of “ecosystem diversity” as the
“primary means by which a plan contributes to sustaining
ecological systems,” and vaguely instructs that “plan
components . . . establish a framework to provide the

characteristics of ecosystem diversity in the plan area.””!

Watered Down Monitoring Requirements and
ISO 14001

Consistent with the Forest Service’s rejection of the species
viability approach is its decision not to include the 2000
rule’s extensive requirements for species population
monitoring.'”? Howevert, the shift to focus on ecosystems
does not eliminate the need to monitor populations of
species that comprise the ecosystem. The real change the
rule effects is to make the monitoring less systematic by
eliminating any clear standard or focus to govern what,
where and how the Forest Service is required to collect
data, making its monitoring highly susceptible to
manipulation. According to the agency, “[p]opulation data
are difficult to obtain and evaluate because there are so
many factors outside the control of the Forest Service that
affect populations.”
of the rule is exceedingly vague, requiring only:

% The nominal “monitoring” section

(i) Monitoring to determine whether plan implementation is
achieving multiple use objectives;

(if) Monitoring to determine the effects of the various
resource management activities within the plan area on the
productivity of the land;

(iif) Monitoring of the degree to which on-the-ground
management is maintaining or making progress toward the
desired conditions and objectives for the plan; and (iv)
Adjustment of the monitoring program as appropriate to

account for unanticipated changes in conditions.'”*

Yet without adequate monitoring, the kind of iterative
adaptation that characterizes the adaptive management that
the 2004 rule hopes to achieve will be difficult if not
impossible to achieve.'”

The emphasis on monitoring progress toward vague and
self-identified goals rather than standards set forth in the
regulations themselves both undermines the NFMA’s
mandates and discourages the systematic and well-focused
data collection that is essential to promote agency
accountability through meaningful public participation and
effective judicial review. The shift from accountable
monitoring to a vague, generalized duty to monitor is
repeated in the 2004 rule’s adoption of a requirement that
each plan area adopt an Environmental Management
System (EMS). The Forest Service trumpets the EMS as a
key component of adaptive management, describing it as a
“systematic approach to identify and manage environmental
conditions and obligations to achieve improved
petformance and environmental protection.””® The EMS
developed by each plan area “must conform to the
consensus standard developed by the International
Organization for Standardization (ISO) and adopted by the
American National Standards Institute (ANSI) as ISO
14001: Environmental Management Systems—
Specification With Guidance For Use” (ISO 14001).”"”

Just what is ISO 140017 The public may well find itself
asking this question, as the 2004 planning rule offers only a
circular definition (“ISO 14001 describes EMSs and
outlines the elements of an EMS”) and directs the public to
a website where, provided they have access to the internet
and $81 to spare, they may purchase ISO 14001."® For
those who would prefer a less costly explanation, Dorothy
Bowers, Chair of the Environmental Protection Agency’s
National Advisory Council for Environmental Policy and
Technology has explained:

People might be surprised to find out they can read
ISO 14001 in ten minutes. It’s only five pages long,
with nine pages of annexes. It requires an
environmental policy, planning, management
programs, targets, and procedures to maintain
compliance with legal requirements. And so forth.
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How an individual organization executes these
requirements will vary. Some people say it’s like a
building code, which can produce living shelters
ranging anywhere from a bungalow to a mansion.'”

In other words, ISO 14001 “has no substantive standards
or requirements — it only requires certain processes be
followed.”™ Bowers explains the value of an EMS to
private companies:

We need a regulatory system, so that people know
what the limits are. We need an enforcement
system to ensute that the limits have meaning. And
we need facility management systems to provide

for an organized approach to meeting the limits."!

Turning this relationship on its ear, the Forest Service
included the requirement that each national forest plan
adopt an EMS in place of

the 2004 forest planning rule significantly diminishes the
overall role of science in planning. The 2000 rule required
that Forest Service officials “ensure that the best available
science is considered in planning,”* The 2004 rule requires
only that Forest Service officials “take into account the best
available science,”®” a phrase that “bettet expresses that
formal science is just one source of information for the Responsible
Official and only one aspect of decisionmaking,**®

Diminished Opportunities for Public Participation

The Forest Service has touted the 2004 rule as one which
emphasizes not only science, but also public involvement,
and “expects that, compared with prior planning rules, this
final rule will allow more members of the public to be more
effectively engaged.”””
examination of the rule’s provisions demonstrates the
distinct /ack of emphasis on science, so does it demonstrate

To the contrary, however, just as an

imposing regulatory limits
that an organized process
such as the EMS might
otherwise have helped Forest
Service managers attain.
Thus, while the Forest Service
has predicted that the EMS
will improve performance and
environmental protection, in
fact the “EMS structure sets
the bar so low that it [will]
likely lead to forest plans with
no real meaning or effect.

Given that the Forest Service has
freed itself from such scientific
constraints as the need to: 1.) convene
a COS; 2.) ensure species viability
through monitoring population data;
and 3.) monitor progress toward
anything but self-established and
broadly stated objectives, it is apparent
that the 2004 forest planning rule
significantly diminishes the overall

202 role of science in planning.

that in fact opportunities for
public participation are
severely compromised.

The most significant change
in the public’s ability to
participate at the planning
stage is the Forest Service’s
proposal to categorically
exclude plans, plan
amendments, and plan
revisions from NEPA
documentation.”’ The Forest
Service justifies this sea

Moreover, the 2004 rule’s reliance on EMSs to ensure
environmental protection ignores the fact that forest plans
“are substantive, enforceable documents with real-world
impacts.”*® Among other things, plans designate specific
national forest lands for specific uses, establish appropriate
levels and locations of timber harvests and determine how
the impacts of such uses on wildlife will be monitored.”
Under a system where the only progress monitored is
toward self-established objectives, these crucial, statutorily
mandated functions of forest plans will indeed become
meaningless. Stated differently, adopting ISO 14001 EMSs
“is another way to diminish the importance of forest plans,
free the Forest Service from mandatory standards and
practices, and give forest managers maximum discretion to
manage the public’s forests as they see fit.”*"

Given that the Forest Service has freed itself from such
scientific constraints as the need to: 1.) convene a COS;

2.) ensure species viability through monitoring population
data; and 3.) monitor progress toward anything but self-
established and broadly stated objectives, it is apparent that

change with reasoning to the
effect that the “forest plan only has an environmental effect
if it is knocked off the table and lands on the ground.”*"
In doing so, it relies on two Supreme Court decisions that,
according to the Forest Service, emphasize the strategic
nature of forest plans.*’* Absent extraordinaty
circumstances, NEPA analysis will no longer be performed
at the planning level, but only “when considering specific
projects or making other project-specific decisions affecting
213 The Forest Service bases this deferral
of NEPA compliance to the point at which the agency
makes site-specific decisions on the argument that plans
themselves have no environmental impact. But this
argument ignores the plain language of the NFMA, which
specifically directs that “land management plans” be
prepared in accordance with NEPA.*"*

the environment.

The Forest Service assures the public that despite the
removal of the EIS process from plan development, the
2004 rule provides “extensive opportunity” for public
patticipation.””® Though the final rule does requite that
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public notice be provided when a plan, plan amendment, or
plan revision is initiated®'® and that a “collaborative and
participatory approach to land management planning” be
used,?"” the methods and timing of public involvement
opportunities are left entirely to the discretion of the
Responsible Official.*® Furthet, the removal of substantive
standards from the planning rule means there are no
identified goals to govern the kind of “collaboration” with
stakeholders that is supposed to take place.

Additionally, though the public is to be involved in
designing the monitoring program, monitoring information
“may be changed and updated as appropriate, at any time,”
and the Forest Service has indicated that it will treat such
changes as administrative corrections that “do not require a
plan amendment or revision.”?"”  Accordingly, the statutory
public participation and notice requirements do not apply.
Other such “administrative corrections” not requiring any
public participation include changes in timber management
projections.”® Finally, unlike the 2000 rule, which allowed
anyone to object to a plan amendment, ot revision,” the
2004 rule requires that in order to object®® to a plan, plan
amendment or plan revision, an interested party must have
“participated in the planning process through the
submission of written comments.”*? Consequently, if the
Responsible Official decides to hold a public meeting, and a
member of the public attends and speaks but does not
follow her appearance with written comments, she may not
object to the plan. Taken together, these provisions
illustrate that the Bush Administration’s revised planning
rule does not improve opportunities for public
participation, but severely curtails them.

Reduced Forest Service Accountability

Among the other purported improvements the 2004 rule
makes to prior forest planning rules is that plans developed
and maintained using an EMS will improve the
accountability and transparency of planning for the national
forests.”* 'To the contrary, the adoption of an EMS will do
nothing to ameliorate the reduction in accountability caused
by the removal of objective, verifiable standards from the
regulations.

The agency asserts that “by requiring an EMS, combined
with the procedures in the Forest Service directives, the
final rule provides for agency accountability through
impartial and objective audits, management reviews, and
public disclosure of the results of those reviews.”” That
statement is problematic in two respects. First, because an
EMS only establishes processes that need be followed
rather than substantive standards for forest management,
and because the rule’s monitoring requitements consist only

of “vague instructions to monitor, in any fashion
whatsoever, progress toward self-established goals,”
impartial and objective audits “would only assess whether
self-identified plan objectives ate being met, which could be
done by consulting firms with no forest expertise.””*
Further, since the ISO 14001 standard is not publicly
available except through purchase, the entite EMS
framework may elude monitoring by the public.

Second, the Forest Service may not be held accountable to
the “procedures in the Forest Service directives” to the
same extent as it would be held accountable to regulatory
standards. Courts have taken different approaches to the
legal status of manual provisions, with several concluding
that they are not enforceable to the same extent as
regulations promulgated under the Administrative
Procedure Act.*

Regulations governing the formulation of Forest Service
directives do require that the public be notified and given an
opportunity to comment on the proposal when the agency
determines that substantial public interest or controversy
concerning a proposed manual ditective can be expected.”
Though the Forest Service issued Interim Directives to
complement the 2004 rule that are effective immediately, it
did request public comments on the Interim Directives,
which it indicated will be considered in the development of
** However, in the absence of a finding of
substantial public interest or controversy, the process for
developing Forest Service directives will be considerably
less transparent than the regulatory system, making it more
difficult for the public to track changes in the standards
governing Forest System management that Congress
mandated be contained in the regulations themselves.

final directives.

The Forest Service’s approach to the development of
detailed regulatory management standards contravenes the
explicit intent of Congress, as evidenced in the NFMA
itself, and the statute’s legislative history. The Report of the
Conference Committee explains that the Committee
considered two alternatives: 1.) the Senate proposal to
require that USDA promulgate regulations pursuant to the
APA, which regulations would prescribe the planning
process and implement the specific guidelines and standards
as set forth in the statute; and 2.) an amendment by the
House of Representatives that would not require a
rulemaking, but rather would require the Forest Service to
incorporate proposed standards into individual forest
plans.*’ The Conference Committee rejected the House
proposal and adopted the provision of the Senate bill that
required that planning regulations include specific standards
and guidelines promulgated in accordance with the APA.*!
Thus, Congress specifically considered an option that would
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allow the Forest Service greater flexibility and discretion in
forest planning and rejected it in favor of a scheme that
required the Forest Service to implement statutory
directives through a transparent and open rulemaking
process.

Additionally, abandonment of the species viability
requirement deprives the public of a crucial check on the
Forest Service’s activities. The former requirement that the
Forest Service obtain data sufficient to analyze population
trends of indicator species and their relationship to habitat
changes caused by management activities in the National
Forests has been a benchmark against which the public has
been able to track the agency’s performance.” Numerous
lawsuits brought by parties tracking Forest Service
compliance with that requirement have resulted in judicial
invalidation of harmful site-specific projects.”
of the species viability requirement results in elimination of
the public’s ability to check attempts by the Forest Service
to implement environmentally harmful projects.*

Elimination

Conclusion

Arguing that forest plans on their own have no impact, the
Bush Administration’s revised forest planning rule ensures
that plans will indeed be meaningless. The Forest Service,
ignoring the statutory requitement that it seek the advice
and counsel of outside experts, has taken it upon itself to
overturn by administrative fiat protections specifically
mandated by Congtess to ensure the protection of the full
range of forest values. Arguing that plans in and of
themselves are meaningless, the Forest Service ignores the
fact that “[p]lans ate the central reform” of the NFMA,
“designed to force an autonomous, timber-driven agency to
look beyond the next clearcut for a period of 15 years,
manage for non-timber resources, and involve the
public.”? Claiming its new rule builds upon the themes of
sustainability developed by the 2000 rule while improving
accountability and opportunities for public participation, in
fact the Forest Service has reverted to a myopic focus on
economic values, freed itself from compliance with
mandatory standards, and ramped down the ability of the
public to participate in the development of national forest
plans. If Congress was indeed correct that “[i]t is upon the
quality of our stewardship of the land that our society will
ultimately be judged,”** history will not look favorably
upon the Bush Administration’s sleight of hand in divesting
the forest planning regulations of their crucial role in
protecting the national forest lands.
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Glicksman, Traveling in Opposite Directions: Roadless Area
Management Under the Clinton and Bush Administrations, supra,
n. 131 (describing proposed rule).

153 Special Areas; State Petitions for Inventoried Roadless Area
Management, 70 Fed. Reg, 25654, 25661 (May 13, 2005) (to
be codified at 36 C.ER. §§ 294.12-.13). Though the Forest
Service received public comments “requesting that the final
rule include a specific standard or criteria that the Secretary
will apply when reviewing petitions,” it declined to add
such criteria in its final rule. Id. at 25658. Its reasoning was
that “[tJhere is no single factor that can assess how to best
accomplish” the Service’s stated goal of improving the
system for protecting roadless areas, and “no one criteria
can be identified given the diverse circumstances that apply
across the National Forest System.” Id.

54 Glicksman, Traveling in Opposite Directions: Roadless Area

Management Under the Clinton and Bush Administrations, supra,
n. 131, 1171.
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155 USDA News Release, Forest Service Publishes Planning Rule
for Better Management of National Forests and Grasslands
(December 22, 2004), available at: <http://www.fs.fed.us/
common/sctipts/print.php> (site visited 02/15/2005).

156 Id

57 National Forest System Land Management Planning; Final

Rute, 70 Fed. Reg. 1023, 1059 (Jan. 5, 2005) (to be codified
at 36 C.ER. § 219.10).

58 National Forest System Land and Resource Management
Planning; Final Rule, 65 Fed. Reg. 67514, 67517 (Nowv. 9,
2000); See also 36 C.ER. § 219.19 (July 1, 2001).

136 C.ER. § 219.36 (July 1, 2001).

10 National Forest System Land Management Planning; Final
Rutle, 70 Fed. Reg. 1023, 1028 (Jan. 5, 2005).

161 Id. at 1029.

162 1d. at 1055 (to be codified at 36 C.ER. § 219.1).
13 Id. at 1059 (to be codified at 36 C.ER. § 219.10).
14436 C.ER. § 219.1 (July 1, 2001).

1% USDA News Release, Forest Service Publishes Planning Rule
for Better Management of National Forests and Grasslands
(December 22, 2004), available at: <http://www.fs.fed.us/
common/sctipts/print.php> (site visited 02/15/2005).

16 36 C.ER. § 219.27(e) (July 1, 2000).
167 36 C.ER. § 219.27(d)(2) (July 1, 2000).
16 36 C.ER. § 219.14 (b) (July 1, 2000).

199 Plaintiffs Defenders of Wildlife, Sierra Club, The
Wilderness Society, and Vermont Natural Resources
Council have asserted the illegality of the Forest Service’s
deletion of the NFMA resource standards from the
planning regulations in their suit challenging the Bush
Administration’s planning rule. See First Supplemental
Complaint for Declaratory and Injunctive Relief, 964-66,
Defenders of Wildlife v. Johanns, Case No. 04-4512 PJH (N.D.
Cal.), Docket Entry No. 19 (filed February 17, 2005).

7016 US.C. § 1604(g) provides: . . . the Secretary

shall . . . promulgate regulations . . . that set out the process
for the development and revision of the land management
plans, and the guidelines and standards prescribed by this
subsection. The regulations shall include, but not be
limited to . . .

(3) specitying guidelines for land management
plans developed to achieve the goals of the
Program which . . .

(E) insure that timber will be harvested from
National Forest System lands only where—

(i) soil, slope, ot other watershed conditions will
not be irreversibly damaged;

(ii) there is assurance that such lands can be
adequately restocked within five years after harvest;

(iii) protection is provided for streams,
streambanks, shorelines, lakes, wetlands, and other
bodies of water from detrimental changes in water
temperatures, blockages of water courses, and
deposits of sediment, where harvests are likely to
seriously and adversely affect water conditions or
fish habitat; and

(iv) the harvesting system to be used is not selected
primarily because it will give the greatest dollar
return or the greatest unit output of timber; and

(F) insure that clearcutting, seed tree cutting,
shelterwood cutting, and other cuts designed to
regenerate an evenaged stand of timber will be
used as a cutting method on National Forest
System lands only where—

(i) for clearcutting, it is determined to be the
optimum method, and for other such cuts it is
determined to be appropriate, to meet the
objectives and requirements of the relevant land
management plan;

(ii) the interdisciplinary review as determined by
the Secretary has been completed and the potential
environmental, biological, esthetic, engineering,
and economic impacts on each advertised sale area
have been assessed, as well as the consistency of
the sale with the multiple use of the general area;

(iii) cut blocks, patches, or strips are shaped and
blended to the extent practicable with the natural
terrain;

(iv) there are established according to geographic
areas, forest types, or other suitable classifications
the maximum size limits for areas to be cut in one
harvest operation, including provision to exceed
the established limits after appropriate public
notice and review by the responsible Forest Service
officer one level above the Forest Service officer
who normally would approve the harvest proposal:
Provided, That such limits shall not apply to the
size of areas harvested as a result of natural
catastrophic conditions such as fire, insect and
disease attack, or windstorm; and

(v) such cuts are carried out in a manner consistent
with the protection of soil, watershed, fish,
wildlife, recreation, and esthetic resources, and the
regeneration of the timber resource.
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""" National Forest System Land Management Planning; Final
Rute, 70 Fed. Reg. 1023, 1059 (Jan. 5, 2005) (to be codified
at 36 CER. § 219.12(b)(2)).

172 1d. at 1027.

173 Forest Service Manual, Interim Directive No. 1920-
2005-2, §§ 1921.17a-17b, available at: <http://
www.fs.fed.us/emc/nfma/includes/directives/
id_fsm_1920_land_management_planning.pdf> (site
visited 04/02/2005).

" National Forest System Land Management Planning; Final
Rute, 70 Fed. Reg. 1023, 1059 (Jan. 5, 2005) (to be codified
at 36 CER. § 219.10(a)).

5 Convention on Biological Diversity, UN. Environment

Programme, 1760 UN.T.S. 79 (December 29, 1993), Article

2 (defining “sustainable use”); available online at: <http://
www.biodiv.org/convention/articles.asp?lg=0&a=cbd-02>
(site visited 04/20/05).

176 Report of the United Nations Conference on Environment and
Development, General Assembly, § 2(b), UN. Doc. A/
CONE.151/26 (Vol. III) (1992).

77 See Douglas A. Kysat, Sustainability, Distribution, and the
Macroeconomic Analysis of Law, 43 B.C. L. Rev. 1 (2001).

78 36 C.ER. § 219.28(b) (July 1, 2000).
17916 US.C. § 1604(h)(1).

80 National Forest System Land Management Planning; Final
Rule, 70 Fed. Reg. 1023, 1024 (Jan. 5, 2005).

181 Id. at 1034.
18216 US.C. § 1604(h)(1) (emphasis added).

183 47 Fed. Reg. 43026 (1982) (noting that due to the large
amount of public interest generated by the proposed
revisions, USDA extended the comment period and
announced a meeting, open to the public, of a panel of
consultants (including members of the former COS) to
discuss and consider major topics emerging from public
comments on the proposed tevisions).

18416 US.C. § 1604(h)(1).

85 Charter for Committee of Scientists (September 8, 1997),
available at: <http://www.cof.orst.edu/otrg/scicomm/
charter.htm> (site visited 04/01/2005).

18 The Forest Service’s response to the public comments
notes that the “proposed rule” was based on the major
recommendations of the 1999 COS report. National Forest
System Land Management Planning; Final Rule, 70 Fed. Reg.
1023, 1034 (Jan. 5, 2005). The proposed rule offered two
options to the public for the section addressing the
“ecological component of sustainability.”” National Forest
System Land and Resource Management Planning; Proposed Rules,

67 Fed. Reg. 72785-88 (December 6, 2002). The Forest
Service explained the two options:

Both options maintain the agency’s fundamental
commitment to the conservation and restoration
of ecosystems and species through
implementation of the NFMA diversity
requirement, but adopt different approaches to
doing so. Option 1 establishes a clear viability
standard as the primary basis for judging
achievement of the NFMA diversity requirement,
and as the basis against which to evaluate plan
decisions. However, it also specifies a less detailed
set of analyses, with much of the detail that was
found in the 2000 rule to be moved to the
Directive System as optional elements of the
analysis. Option 2, in contrast, requires a more
complete and robust set of analyses, but replaces
the very specific viability standard of Option 1
with a more general biological diversity standard, at
both ecosystem and species levels. This biological
diversity standard, which is the basis in Option 2
for judging achievement of the NFMA diversity
requirement|,| requires that plan decisions foster
biological diversity in the plan area within the range
of diversity that is characteristic of native
ecosystems within the landscape in which the plan
area is embedded. In this sense, Option 2 is more
like the 2000 rule in terms of specifying more
detailed and complete analyses of diversity,
whereas Option 1 is more like the 2000 rule in
terms of establishing species viability as a primary
standard for judging achievement of the NFMA
diversity requirement.

1d. at 72787. The final rule, however, adopted neither
Option 1 nor Option 2. Compare National Forest Systens Land
Management Planning; Final Rule, 70 Fed. Reg. 1023, 1059
(Jan. 5, 2005) (to be codified at 36 C.ER. § 219.10(b)) with
National Forest System Land and Resource Management Planning;
Proposed Rules, 67 Fed. Reg. 72800-02 (December 6, 2002)
(proposed 36 C.ER. § 219.13(b)). The drastic change
between the proposed rule’s ecological sustainability section
and that contained in the final rule is but one of numerous
“significant, unforeseeable aspects” of the final rule, which
collectively form the basis for one of the Claims for Relief
contained in the Complaint filed by Defenders of Wildlife,
Sierra Club, The Wilderness Society and the Vermont
Natural Resoutces Council against USDA on February 17,
2005. See First Supplemental Complaint for Declaratory
and Injunctive Relief, 467-72, Defenders of Wildlife v. Johanns,
Case No. 04-4512 PJH (N.D. Cal.), Docket Entry No. 19
(filed February 17, 2005). The plaintiffs allege that the
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failure to reissue a second proposed rule violated the APA’s
notice and comment rulemaking procedures. Id., §§67-72.

87 Committee of Scientists, Sustaining the People’s Lands:

Recommendations for Stewardship of the National Forests and
Grasslands into the Next Century, 38 (March 15, 1999),
available at: <http://www.fs.fed.us/news/news_archived/
science/cossynop.pdf> (site visited 03/14/05).

185 14 at 39
189 14, at 40,
19036 C.ER. § 219.36 (July 1, 2001).

Y National Forest System Land Management Planning; Final
Rute, 70 Fed. Reg. 1023, 1059 (Jan. 5, 2005) (to be codified
at 36 C.ER. § 219(10)(b)(1)).

192 §4¢ 36 C.ER. § 219.11 (July 1, 2000).

93 National Forest System 1and Management Planning; Final
Rule, 70 Fed. Reg. 1023, 1029 (Jan. 5, 2005).

19 14, at 1056 (to be codified at 36 C.ER. § 219.6(b)(2)).

1% The generalized duty to “monitot” leaves the agency
with broad, unconstrained discretion to determine what,
when and how to monitor. The problematic nature of the
vague instruction is compounded by the Supreme Court’s
decision in Norton v. Southern Utah Wilderness Alliance, 124
S.Ct. 2373 (2004). In the wake of that decision, should the
agency fail to undertake meaningful monitoring, affected
citizens may face particular obstacles in proving that the
agency has improperly failed to act and in convincing a
court to order the agency to engage in such a broadly-
defined ongoing activity as monitoring, absent more
specific duties.

Y9 National Forest System Land Management Planning; Final
Rule, 70 Fed. Reg. 1023, 1030 (Jan. 5, 2005).

Y7 1d. at 1056 (to be codified at 36 C.ER. § 219.5(b)).

% Id. 'The rule advises the public that ISO 14001 is
available on the on the web at: <http://webstore.ansi.org/
ansidocstore/>. Id. Clicking on “ISO 14001” brings the
user to a screen where the standard may be purchased for
$81.00. <http://webstore.ansi.org/ansidocstore/
product.asp?sku=ISO+14001%3A2004> (site visited 04/
03/2005).

% Dorothy Bowers, Pollution Preventer, THE ENVIRONMENTAL
Forum (January/February 2004), 44.

200 Mike Leahy, EMS Ignores True Nature of Planning, THE
ENVIRONMENTAL FOrRUM (July/August 2004), 31.

2 Bowers, Pollution Preventer, supra, n. 199, 44.

202 1eahy, EMS Ignores True Nature of Planning, supra, n. 200,
31.

203 I d

204 I d
205 I d
26 36 C.ER. § 219.22(a) (July 1, 2000).

207

National Forest System Land Management Planning; Final
Rute, 70 Fed. Reg. 1023, 1059 (Jan. 5, 2005) (to be codified
at 36 C.ER. § 219.11(a)).

208 1d. at 1048 (emphasis added).

209 1d. at 1027; see also USDA News Release, Forest Service
Publishes Planning Rule for Better Management of National Forests
and Grasslands (December 22, 2004), available at: <http://

www.fs.fed.us/common/scripts/print.php> (site visited
02/15/2005).

*1% National Forest System Land Management Planning;
Final Rule, 70 Fed. Reg. 1023, 1032 (Jan. 5, 2005); See also
National Environmental Policy Act Documentation
Needed for Developing, Revising, or Amending Land
Management Plans; Categorical Exclusion, 70 Fed. Reg.
1062 (Jan. 5, 2005).

2 Zwight, Smokey and the EMS, supra, n. 68, 28.

12 National Forest System Land Management Planning; Final
Rute, 70 Fed. Reg. 1023, 1032 (Jan. 5, 2005). The Forest
Service relied on Ohio Forestry Ass’n v. Sierra Club, 523 U.S.
726 (1998) and Norton v. Southern Utah Wilderness Alliance,
124 §.Ct. 2373 (2004). Notably, counsel for plaintiff Ohio
Forestry Association in the former case was Steven P.
Quarles, whose congressional testimony on behalf of the
American Forest & Paper Association was cited in the
Forest Service’s NFNMA Planning Rule Review, discussed
supra. That Review concluded that problems with the 2000
planning rule were “so setious that it appears impossible
for the Forest Service to successfully implement” it.
NFM.A Planning Rule Review, supra, n. 100, 1.

23 National Forest System Land Management Planning; Final
Rule, 70 Fed. Reg. 1023, 1033 (Jan. 5, 2005).

21416 US.C. §1604(g)(1).
5 National Forest System Land Management Planning; Final
Rule, 70 Fed. Reg. 1023, 1033 (Jan. 5, 2005).

216 Id. at 1058 (to be codified at 36 C.ER. § 219.9(b)(1)).
27 Id. (to be codified at 36 C.ER. § 219.9).

8 Id. (to be codified at 36 C.ER. § 219.9(a)).

29 Id. at 1056 (to be codified at 36 C.ER. § 219.6(b)).
220 Id. at 1057 (to be codified at 36 C.ER. § 219.7(b)).
#2136 C.ER. § 219.32(a) (July 1, 2001).

2 Objections must be made in writing and filed with the
Reviewing Officer and must contain: 1.) the name, mailing
address and telephone number of the person or entity
filing the objection; 2.) a statement of the issues, the parts
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of the plan to which the objection applies; 3.) an
explanation of how the objecting party would be adversely
affected; 4.) a concise statement explaining how the
objector believes that the plan is inconsistent with law,
regulation or policy, or how the objector disagrees with the
decision; and 5.) any recommendations for change.
National Forest System 1and Management Planning; Final Rule,
70 Fed. Reg. 1023, 1060 (Jan. 5, 2005) (to be codified at 36
C.ER. § 219.13(b)(1)-(3)). The Reviewing Officer has the
authority to make all procedural determinations related to
the objection, and must “promptly render a written
response to the objection,” which response “shall be the
final decision of the Department of Agriculture on the
objection.” Id. at 1060 (to be codified at 36 C.ER.

§ 219.13(c)(1)-(2)).

2 1d. at 1059 (to be codified at 36 C.ER. § 219.13(a)).
24 1d. at 1034.

25 1d. at 1041.

226 Leahy, EMS Ignores True Nature of Planning, supra, n. 200,
31.

*7 Coggins & Glicksman, PuBLIC NATURAL RESOURCES LAw,
supra, 0. 8, § 7:16 (2005) (citing, inter alia, Hi-Ridge Lumber
Co. v. United States, 443 F.2d 452, 454-55 (9* Cir. 1971)
(indicating that Forest Service manual provision “does not

rise to the status of a regulation”); Oregon Nat. Resources
Council v. Devlin, 776 FSupp. 1440, 1447-49 (D. Or. 1991)

(holding that Forest Service “guide,” in manual form, was
merely a statement of policy and did not create actionable

duties)).
8 36 CER. §§ 216.4, 216.5 (July 1, 2004).

2 National Forest System Land Management Planning Directives,
70 Fed. Reg. 14637, 14642 (March 23, 2005).

#0S. ConF. REP. No. 94-1335 at 22 (1976), reprinted in 1976
US.C.C.AN. 6720, 6724.

231 Id

2 First Supplemental Complaint for Declaratory and
Injunctive Relief, §935-36, Defenders of Wildlife v. Johanns,
Case No. 04-4512 PJH (N.D. Cal.), Docket Entry No. 19
(filed February 17, 2005).

23 1d., 435, (citing The Land Council v. Powell, 379 F.3d 738
(9™ Cit. 2004), amended 2005 U.S. App. LEXIS 1153 (9* Cit.
2005); Utah Environmental Congress v. Bosworth, 372 F.3d 1219
(10* Cit. 2004); Idaho Sporting Congress v. Rittenhonse, 305 F.3d
957 (9™ Cit. 2002); Sierra Club v. Martin, 168 E3d 1,7 (11*
Cir. 1999); Forest Guardians v. U.S. Forest Service, 180
ESupp.2d 1273 (D. N.M. 2001); Utah Environmental Congress
v. Zieroth, 190 ESupp.2d. 1265 (D. Utah 2002)).

4 1d., §35.
25 Leahy, EMS Ignores True Nature of Planning, supra, n. 200.

268, Rep. No. 94-893 at 7 (1976), reprinted in 1976
U.S.C.C.AN. 6662, 6667.
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